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BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 
______________________________________ 
 ) 
In re: ) 
 ) 
GENERAL ELECTRIC COMPANY )   RCRA Appeal Nos. 16-01, 16-02,  
 )   16-03, 16-04, and 16-05 
      )      
Modification of RCRA Corrective Action ) 

Permit No. MAD002084093 )      
____________________________________________ ) 
 

GENERAL ELECTRIC COMPANY’S OPPOSITION TO HOUSATONIC  
REST OF RIVER MUNICIPAL COMMITTEE’S MOTION FOR  

EXTENSION OF TIME TO FILE AMICUS BRIEFS 
 

The General Electric Company (GE) opposes the Housatonic Rest of River Municipal 

Committee’s February 14, 2017 Motion for Extension of Time to File Amicus Briefs because 

such an extension would facilitate the circumvention of this Board’s prior orders in this matter, 

giving the Municipal Committee the opportunity to submit an additional brief to which none of 

the other parties to this proceeding, including GE, would be able to reply.  The Municipal 

Committee’s motion is also untimely given the Board’s prior long-standing scheduling orders.   

Finally, to the extent that the Municipal Committee purports to seek an extension of the current 

deadline for amicus briefs on behalf of unspecified third parties, the Municipal Committee has 

no standing to make such a motion. 

If the Board grants the Municipal Committee’s motion, GE should have adequate time to 

file a reply to that brief (as discussed below), and the relief granted should apply only to the 

Municipal Committee. 

The basis for GE’s position is as follows: 
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On January 22, 2017, the Municipal Committee filed a motion requesting both that the 

Board set a common deadline for replies to the responses filed to the petitions by the Municipal 

Committee, GE, and others in the Rest-of-River matter, and that the time for those replies be 

extended.   That Municipal Committee’s motion made no reference to the possibility that, despite 

the fact that it had submitted a petition of its own, it might also seek to file an amicus brief as an 

“interested party” pursuant to 40 C.F.R. § 124.19(e).  

In response to the Municipal Committee’s January motion, as well as a motion by the 

EPA Region, the Board entered an order establishing an orderly schedule for what the Board, 

and all other parties, understood to be the briefing remaining in this matter – i.e., the filing of 

response briefs (including with respect to the Municipal Committee’s and GE’s petitions) on 

February 14, 2017, and the filing of reply briefs (including by the Municipal Committee and GE) 

by March 27, 2017.  Since the Municipal Committee did not mention the filing of an amicus 

brief, the Board’s order did not set a schedule for the filing of amicus briefs by any of the parties 

to the proceeding.   

On the same date that response briefs were due, the Municipal Committee filed a motion 

announcing its plans to file an amicus brief in support of part of the Region’s remedy, and 

requesting an extension of time to do so until the same date established by the Board’s order for 

the filing of reply briefs.  The Municipal Committee, which is already a party, has offered no 

explanation of what it would say in that amicus brief, nor has it explained why it waited until the 

response briefs were already filed to share with the Board and the other parties to these 

proceedings its intention to submit what is, in essence, another response brief.  GE recognizes 

that the Board’s rules generally allow any “interested party” to submit an amicus brief.  40 

C.F.R. § 124.19(e).  However, as this Board has already noted on several occasions, the Rest-of-
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River matter involves “unusual circumstances” in terms of the complexity of the issues, the 

number of petitions, and the extensive record.  See, e.g., EAB orders in this case dated November 

22, 2016 and January 24, 2017.  The Board has accounted for the uniqueness of this case in its 

scheduling orders.  Therefore, equity and economy require that the Municipal Committee not be 

rewarded for its lack of earlier candor about its intentions by an extension of time to file an 

amicus brief in addition to the other pleadings anticipated in this matter. 

If the Municipal Committee’s motion is granted, one, and only one, of the petitioners in 

this case, the Municipal Committee, would be permitted to file what is in effect a response to one 

or more of the petitions after all of the other responses to petitions have been filed, and at the 

same time as any replies – without GE or any of the other petitioners having the opportunity to 

reply to the arguments in that brief.  That is unjust and inconsistent with the spirit and substance 

of the Board’s prior orders.   

 If the Board chooses to grant the Municipal Committee the requested extension of time 

to file an amicus brief in addition to its petition and reply, GE must have a sufficient opportunity 

to reply.1  GE’s counsel have already made travel and vacation plans for the last week of March, 

when briefing was to have been completed pursuant to the Board’s prior orders.   Therefore, if 

the Board grants the Municipal Committee’s motion, GE requests a total of three weeks – until 

April 17, 2017 – to submit a reply to the Municipal Committee’s additional brief. 

                                                 
1  In other cases, the Board has allowed for replies or responses to amicus briefs.  See, e.g., In re 
Town of Newmarket Wastewater Treatment, NPDES Appeal No. 12-05 (EAB order, Feb. 7, 
2013); In re Peabody Western Coal Co., CAA Appeal No. 11-01 (EAB order, Sept. 21, 2011); In 
re BP America Production Company, Florida River Compression Facility, CAA Appeal No. 10-
04 (EAB order, March 11, 2011). 
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Respectfully submitted, 

Attorneys for Petitioner General Electric Company 
  

Dated:  February 14, 2017 

  

 

 

 

Of Counsel: 

Roderic J. McLaren 
Executive Counsel – Environmental 

Remediation 
GENERAL ELECTRIC COMPANY 
159 Plastics Avenue 
Pittsfield, MA 01201 

/s/ Jeffrey R. Porter                      
Jeffrey R. Porter 
Andrew Nathanson 
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY & 

POPEO, P.C. 
One Financial Center 
Boston, MA 02111 
(617) 542-6000 
JRPorter@mintz.com 
 

/s/ James R. Bieke                      
James R. Bieke 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
(202) 736-8000 
jbieke@sidley.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 14th day of February, 2017, I served one copy of the 

foregoing General Electric Company’s Response to Housatonic Rest of River Municipal 

Committee’s Motion for Extension of Time to File Amicus Briefs on each of the following: 

Timothy Conway 
Senior Enforcement Counsel 
U.S. Environment Protection Agency, Region 1 
Five Post Office Square, Suite 100 
Boston, MA 02109-3912 
(By express commercial delivery service) 
 
Benno Friedman 
Housatonic River Initiative, Inc. 
P.O. Box 321 
Lenoxdale, MA 01242-0321 
(By first-class mail) 
 
C. Jeffrey Cook 
9 Palomino Drive 
Pittsfield, MA 01201 
(By first-class mail) 

 
Benjamin A. Krass 
Pawa Law Group, P.C. 
1280 Centre Street 
Newton, MA 02459 
(By express commercial delivery service ) 
 
Jane Winn 
Berkshire Environmental Action Team, Inc. 
29 Highland Way 
Pittsfield, MA 01201-2413 
(By first-class mail) 
 
Kathleen E. Connolly 
Louison, Costello, Condon & Pfaffe, LLP 
101 Summer Street 
Boston, MA 02110 
(By first-class mail) 
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Lori D. DiBella 
Assistant Attorney General 
Office of the Connecticut Attorney General 
55 Elm Street  
P.O. Box 120 
Hartford, CT 06141-0120 
(By express commercial delivery service) 
 
Jeffrey Mickelson 
Deputy General Counsel 
Massachusetts Department of Environmental Protection 
One Winter Street 
Boston, MA 02108 
(by express commercial delivery service) 
 
Richard Lehan 
General Counsel 
Massachusetts Department of Fish and Game 
251 Causeway Street, Suite 400 
Boston, MA 02114 
(by express commercial delivery service) 
 

   

       /s/ James R. Bieke                

James R. Bieke 

 


